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Committee against Torture

GE.

Concluding observations on the initial report of the State of
Palestine*

1 The Committee against Torture considered the initial report of the State of Palestine?
at its 1921st and 1924th meetings,? held on 19 and 20 July 2022, and adopted the present
concluding observations at its 1932"and 1933rd meetings, held on 26-27 July 2022.

Introduction

2. The Committee welcomes the submission oftheinitial report of the State party, along
with the supplementary information provided during the consideration of the initial report. It
regrets, however, thatthe report was submitted more than four years late.

3. The Committee appreciates having had the opportunity to engage in a constructive
dialogue with the State party’s delegation and the responses provided to the questions and
concerns raised duringthe consideration of the initial report.

4, The Committee recognizes that the ongoing Israelioccupation ofthe territory of the
State party, theexpansion of settlements and the continued blockade of the Gaza Strip, which
are illegal under international law,® pose severe challenges for the State party in fully
implementing its obligations under the Conventionand lead to graveviolations of the rights
of Palestinians, such as arbitrary detention, torture and ill-treatment, excessive use of force
and abuse by Israeli security forces, acts of violence by Israelisettlers, restrictions on freedom
of movement, forced displacement and evictions, seizure of private land, house demolitions
and illegal settlements, restrictions on gaining access to health-care services and denial of
access to humanitarianaid. The Committee recalls the obligations of Israel, as the occupying
Power, under international humanitarian law and international human rights law.* It
recognizes thatthe above-mentioned challenges limit the State party’s effective control of its
jurisdiction over its own territory and its capacities to effectively preventand combattorture
and ill-treatment. However, it reminds the State party that the Convention is applicable in its
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entire territory and that the State party should take all possible measures to implement it in
all parts of the territory. In that regard, the Committee regrets that, notwithstanding the
agreement between the Fatah and Hamas movements to end Palestinian division signed on
12 October 2017, the State party has made limited progress in resolving internal political
issuesthat negatively affect the fullenjoyment by Palestinians in the West Bank, including
East Jerusalem, and the Gaza Strip of their rights under the Conventionand contribute to the
political and geographic fragmentation of the State party’s territory. It notes that, owing to
this fragmentation, Palestinians continue to be subjected to multiple legal systens that
impede the full realization of their rights under the Convention.®

Positive aspects
5. The Committee welcomes the accession to or ratification of the following
international instruments by the State party since its accessionto the Convention:

(@)  The Optional Protocol to the Convention on the Rights of the Child on a
communications procedure, on 10 April 2019;

(b)  The Second Optional Protocol to the International Covenant on Civil and
Political Rights, aiming at the abolition of the death penalty, on 18 March 2019;

(c)  The Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatmentor Punishment, on 29 December 2017;

(d)  The Optional Protocol to the Convention onthe Rights ofthe Child on the sake
of children, child prostitution and child pornography, on 29 December 2017;

(e)  The Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime, on 29 December 2017;

® The Rome Statute of the International Criminal Court, on 2 January 2015;

(@  The United Nations Convention against Transnational Organized Crime, on 2
January 2015;

(h)  TheInternational Covenant on Civiland Political Rights, on 2 April 2014;

(i) The International Covenant on Economic, Social and Cultural Rights, on 2
April 2014;

@) The Convention on the Elimination of All Forms of Discrimination against
Women and its Optional Protocol, on 2 April 2014 and on 10 April 2019, respectively;

(k)  The Convention on the Rights of Persons with Disabilities and its Optional
Protocol, on 2 April2014 and on 10 April 2019, respectively;

U] The International Convention on the Elimination of All Forms of Racial
Discrimination, on 2 April 2014;

(m)  The Convention on the Rights of the Child and its Optional Protocol on the
involvement of childrenin armed conflict, on 2 April 2014;

(n)  The International Convention on the Suppressionand Punishmentofthe Crimre
of Apartheid, on2 April 2014.

6. The Committee welcomes the State party’s initiatives to revise and introduce
legislation in areas of relevanceto the Convention, including the adoption of the following:

(@  Amendmentsto thePersonal Status Law, in 2019, which increase the minimum
age of marriage for girls and boys to 18 years;

(b)  Thedecree-lawNo. 4 on the protection of Palestinian juveniles, in 2016.

5 CERDI/C/PSE/CO/1-2, paras. 3-4; CRC/C/PSE/CO/1, paras.4-5; CEDAW/C/PSE/CO/1, paras. 9-10.



7. The Committee commends the State party’s initiatives to amend its policies and
procedures in order to afford greater human rights protection and to apply the Convention, in
particular the following:

(@  Thestrategic plan forthe protectionof children (2018-2022) and the sectoral
strategy onjuvenile justice;

(b)  Theinter-sectoral plan for gender equality and justice (2017—2022);

(c)  Thenational observatoryto study violence againstwomen, in 2016;

(d) Thenational strategy for justice and rule of law (2014—-2016);

(e)  Thestrategic plan forcombating violence againstwomen (2011-2019);

) The Special Prosecutor’s Office to combat gender-based violence against
women and girls.

Principal subjects ofconcernand recommendations

Legal status of the Conwention

8. While commending the State party for ratifying the Convention without reservations,
the Committee is concerned about the interpretation of the Supreme Constitutional Court, in
its decisions No. 4 (2017) of 19 November 2017 and No. 5 (2018) of 12 March 2018,
according to which international treaties acceded to by the State party take precedence over
national legislation only insofar as they are consistent with the national, religious and cultural
identity of the Palestinian Arab people, which may impede the enjoyment of the rights set
forth in the Convention. The Committee is also concerned that the Convention has not yet
been published in the Official Gazette to make it enforceable in the State party® (arts. 2and
4).

9. The State party should:

(@  Fully and expeditiously incorporate the provisions of the Conwvention into
its national law, including through publication in the Official Gazette, and take all
possible measures toensure itsimplementation throughoutits territory;

(b)  Ensurethat the interpretation of the Supreme Constitutional Court, inits
decisions No. 4 of 19 November 2017 (2017) andNo. 5 (2018) of 12 March 2018 and their
application, do not prevent people living in the territory of the State party from fully
enjoying their rights under the Convention.

Harmonization of legislation andcompliance with the Convention

10.  While welcoming the establishment, in 2017, of a legislative harmonization
committee to review all laws to ensure their compliance with the human rights treaties to
which the State party has acceded, including the Convention, the Committee is concemed
that this committee has only reviewed selected laws and thatnotimeline has been established
to fully harmonize domestic legislation with the provisions of the Convention. The
Committee is also concernedthat:

(@) The Palestinian Legislative Council was dissolved by the Supreme
Constitutional Court, in its decision No. 10on 12 December 2018;

(b)  Since the Council’s suspension in 2006, the State party legislates by decree-
laws issued by the President, which are neither recognized nor enforced in the Gaza Strip,
leading to further exacerbation of the fragmentation of the legal system and subjecting
Palestiniansin the Gaza Strip and the West Bank, including East Jerusalem, to multiple sets
of laws affording varying levels of protection;

CERD/C/PSE/CO/1-2, paras.9-10; CRC/C/PSE/CO/1, paras. 6-7; CEDAW/C/PSE/CO/1, paras. 12-
13.



(c)  No time frame has been set forthe reviewand adoption of draft laws, suchas
the draft penal code, the draft criminal procedure code, the draft decree-law on family
protection, the draft personal status code and the draft decree-law on the rights of persons
with disabilities” (arts. 2and 4).

11.  The Committee urges the State party to:

(@) Restoreademocratic legislative process tofacilitate the harmonization of
the different sets of laws implemented in the Gaza Strip and the West Bank, includng
East Jerusalem, toensure thatall persons living under the jurisdiction of the State party
are protected equally under the law,

(b)  Adopt a clear time frame for the completion of the review of the existing
legislative framework, in collaboration with civil society organizations, to ensure
compliance with the provisions of the Conwvention;

(c)  Expedite the reviewof draft laws, including the draft penal code, the draft
criminal procedure code, the draft decree-law on family protection and the draft
decree-lawon the rights of persons with disabilities toensure their compliance with the
Conwention and their adoption.

Definition and criminalization of torture

12.  The Committee notes that torture is explicitly prohibited under article 13.1 of the
Palestinian Basic Law 2003 and that such prohibition may be inferred from a number of
existing laws . It also notes thata comprehensive definition of torture in conformity with that
provided for in article 1 of the Convention was included in the Decree-Law No. 25 on the
National Commission against Torture, which was published in the Official Gazette on 25
May 2022. However, the Committee is concerned that torture is considered a misdemeanour
and that punishments are not commensurate with the gravity of the acts and are subject to
amnesty aswellas to statutes of limitations (arts. 1and 4).

13.  The State party should ensure that its criminal legislation, including the draft
penal code, encompasses a definition of torture that cowers all the elements contained
in article 1 of the Conwvention. The State party should also ensure that acts of torture
are punishable by appropriate penalties that take into account their grave nature, in
accordance with article 4 (2) of the Conwention, and are not subject to amnesty or
pardon. Moreower, the State party should ensure that the scope of the definition of
torture is extended to anyone who attempts to commit torture or who is complicit or
participates in torture. In that regard, the Committee wishes to draw the State party’s
attention to its general comment No. 2 (2007) on the implementation of article 2, in
which it pointed out that serious discrepancies between the definition in the Convention
and the definition in domestic law created actual or potential loopholes for impunity.
Furthermore, the State party is invited to amend its domestic legislation to incorporate
aprovision on the non-applicability of statutes of limitations to the crime of torture.

Absolute prohibition of torture

14. The Committee is concerned that there is no clear provision in the State party’s
legislation to ensure that the prohibition against torture is absolute and non-derogable. It is
also concerned that, accordingto the Jordanian Penal Code of 1960 and the British Mandate
Penal Code of 1936, which are applicable in the West Bank andthe Gaza Strip, respectively,
as well as the Palestinian Revolutionary Penal Code of 1979, which is applicable in both the
West Bank and the Gaza Strip, a person may be exempt from criminal liability for acts of
torture or ill-treatment if such acts are perpetrated while obeying an order issued by a
competentauthority that must be obeyed by law, unlessthat order s illegal. The Committee
regrets the lack of information on whether mechanisms or procedures for protecting
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subordinates from reprisals exist so as to enable themto refuse to obey illegal orders in
practice (art. 2).

15. The State party should ensure that the principle of absolute prohibition of
torture is incorporated into its legislation and that it is strictly applied, in accordance
with article 2 (2) of the Convention. The State party should also ensure that an order
from a superior-ranking officer may not be invoked as justification of torture and, to
that end, establish a mechanismfor the protection of subordinates who refuse to obey
such an order, and ensure that all law enforcement officers are informed of the
prohibition against obeying unlawful orders and made aware of the protective
mechanisms put in place.

State of emergency

16.  While taking note of the state of emergency declared by the State party on 5 March
2020 to protect public health following the onset of the coronavirus disease (COVID-19)
pandemic, the Committee is concerned that the continuous extension of the state of
emergency to date, throughthe regularadoption of new declarations by presidential decrees
and decree-laws, does notmeet the requirements set forth in the Basic Law 0f2003,° raising
concerns aboutthe legality of the emergency measures taken in response to the pandemic. It
is also concerned at allegations that human rights defenders, journalists, political opponents
and government critics have beensubjected to excessive use of force and arbitrary anmest and
detention under such emergency measures (art. 2).

17.  The State party shouldlimitthe declaration and duration of a state of emergency
to situations in which it is strictly necessary, and at all times respect the provisions of
the Conwention, recalling that no exceptional circumstances may be inwked as a
justification of torture.

National Human Rights Commission

18.  While noting that the Independent Commission for Human Rights has been granted
A status by the Sub-Committee on Accreditation ofthe Global Alliance of National Humen
Rights Institutions since 2015, the Committee is concernedthatthe draft law formalizing the
establishment of the Commission has notyetbeen adopted notwithstanding its submission to
the Palestinian Legislative Council in 2005.%° It is also concerned that the resources allocated
to the Commission are insufficientto allow it to performallits functions effectively, notably
its role in conducting visits to places of detention and in receiving and investigating
complaints aboutalleged human rights violations. Moreover, it is concerned that the mandate
ofthe Independent Commission for Human Rights does notallow it to conduct unannounced
visits to places of deprivation of liberty. It is further concerned aboutthe lack of information
regarding concrete measures taken by the State party to ensure effective implementation of
the Commission’s recommendations, in particular with regard to the follow-up
investigations, prosecutions and the outcome of cases referred by the Commission to
prosecution services concerning torture allegations (art. 2 (1)).

19.  The State party should formalize in law the establishment of the Independent
Commission for Human Rights and take the necessary measures to ensure the
Commission’s functional independence by guaranteeing it an adequate budget that
allows itto fulfil the mandate entrustedto it, in conformity with the principles relating
to the status of national institutions for the promotion and protection of human rights
(the Paris Principles). The State party should also ensure that the Commission is ade
to conduct unannounced and regular visits toall detention facilities inthe State party.
Lastly, the State party should take all necessary measures to ensure effective
implementation of the Commission’s recommendations and, in particular, follow up on
complaints of torture lodged with the Commission, undertake effective investigations
and prosecutions of perpetrators and provide redress tovictims.

9 Article 110 of the Basic Law of 2003 permitsthe state of emergency to be declared for a maximum of
60 days with the approval of two-thirds of the members of the Palestinian Legislative Council.
10 CERD/C/PSE/CO/1-2, paras. 15-16; see also the OHCHR briefing note on the ICHR.



Fundamental legal safeguards

20.  While taking note ofthe procedural safeguards to preventtorture and ill-treatment that
are enshrinedin the Basic Law 0f 2003 and Criminal Procedure Code of 2001, the Committee
regrets the absence of an explicit provision on the right to have access to a lawyer
immediately upon arrest and that articles 97 and 98 of the Criminal Procedure Code allow
the interrogation of detainees without the presence of a lawyer “in the event of a flagrant
crime, necessity, urgency, or fearthat the evidence may be lost”. It is also concerned about
reports indicating that persons in custody are not routinely afforded all fundamental legal
safeguards fromthe very outset of deprivation of liberty, in practice, in both the West Bank
and the Gaza Strip. In that respect, it has been reported that: (a) lawyers are sometimes not
allowed to meet with their clients during the period ofthe investigation; (b) timely access to
an independentmedical examination is not a standard practice aimed at uncovering signs of
torture and ill-treatment, in particular for persons in pretrial detention; (c) the right to notify
a relative or a person of one’s choice is often delayed; and (d) arrested persons are often
brought before the competent authority several days or even weeks after their arrest, well
beyond the 24-hour legal limit, extendable for another 48 hours, which may leave suspects
vulnerable toanincreasedrisk of torture or ill-treatment. The Committee is further concemed
about reports that, in February 2022, the Presidentof the State party signed five Decree-Laws
amending the Criminal Procedure Code No. 3 of 2001, the Civil Procedure Code No. 2 of
2001, Law on Evidence No.4 of 2001, Law on Formation of Courts No.5 of 2001 and the
Judicial Authority Law No. 1 of 2002, which raise concerns regarding the protection of the
principle of presumption of innocence, the renewal of pretrial detention without th e presence
of the defendant or his or her lawyer, the right of defence, and the imposition of a higher
accountability threshold for crimes committed by public servants and law enforcement
officials (art. 2).

21.  The State party should:

(@  Ensure that all persons deprived of their liberty are afforded, inlaw and
in practice, all fundamental legal safeguards from the very outset of their detention,
including notably: (i) to be informed of the reasons for the arrestand the nature of any
charges against them, in a language that they understand; (ii) being informed of and
having their right guaranteed to unimpeded access to an independent lawyer of their
choice or, if necessary, tofree legal aid of adequate quality, including during the initial
interrogationand inquiry; (iii) having the rightto requestand receive an independent
and confidential medical examination, free of charge, or by a doctor of their choice upon
request; (iv) having their medical record immediately brought to the attention of a
prosecutor as an object of inwestigation whenewer the findings or allegations may
indicate torture or ill-treatment; (v) being able to notify a family member, or any other
person of their choice, of their detention immediately after apprehension; (vi) being
brought before a judge within the time frame prescribedby law; (vii) being registered
at the place of detention; (viii) being able to challenge the legality of their detention at
any stage of the proceedings;

(b) Establish a central register of detention for all detainees at all stages of
their deprivation of liberty, including during transfers to different places of detention,
and indicate the type of information recorded and the specific measures taken toensure
accurate record-keeping as an important safeguard againstincommunicado detention
and enforced disappearance;

(¢)  Review the five Decree-Laws amending the Criminal Procedure Code No.
3of 2001, the Civil Procedure Code No. 2 of 2001, Law on Evidence No. 4 of 2001, Law
on Formation of Courts No. 5 of 2001 and the Judicial Authority Law No. 1 of 2002, in
consultation with the Independent Commission for Human Rights and civil society
organizations, toensure compliance with the provisions of the Conwvention;

(d) Provide information to the Committee on the number of complaints
receivedregarding failure to respect fundamental legal safeguards and on the outcome
of such complaints, including disciplinary measures taken against officials who fail to
afford fundamental legal safeguards, in the next periodic report.



Arbitrary detention

22.  The Committee is concerned about reported cases of persons detained in the West
Bank under the custody of the Joint Operations Committee!! who were kept in detention
despiterelease orders issued by courts. It is concerned that those detainees were only released
once a written approval was provided by the President of the Palestinian Authority or the
Prime Ministerfortheirrelease (arts.2,11 and 16).

23.  The State party should take all necessary measures to ensure that all judicial
orders torelease individuals fromdetention are promptly implemented, including those
concerning individuals detained under the custody of the Joint Operations Committee.

Administrative detention

24.  The Committee is highly concerned at the continuous recourse to administrative
detention by the State party under the Jordanian Crimes Prevention Act of 1954, which is
applicable in the West Bankand allows for detention withoutcharge and raises issues about
the separation of powers between the executive and judicial branches. It is particulary
concerned at the increasing number of persons held in administrative detention and for long
periods, during which detainees are deprived of procedural guarantees. It is also concemed
that administrative detention is used against women and girls who are victims of violence,
underthe pretext of protectingthem (arts. 1, 2, 11 and 16).

25.  The State party should abolish the practice of “protective custody” in cases of
gender-based violence. It should alsoensure that all detainees, including those kept in
any form of administrative detention, are afforded, in law and in practice, all
fundamental procedural safeguards fromthe very outsetof their deprivation of liberty.
The State party shoulddewelop and implement alternatives to administrative detention
and should use detention only as a last resort, and when detention is necessary and
proportionate, for as shorta period as possible. The State party shouldtake immediate
measures toamend or repeal the Jordanian Crimes Prewvention Actof 1954 with a view
to bringing itinto compliance with international human rights standards and with the
State party’s obligations under the Convention.

Unofficial places of detention

26.  The Committee is concerned about reports that individuals are held in unlawful and
incommunicado detention by Palestinianarmed groups, including Hamas’ military wing Al
Qassambrigades and Islamic Jihad’s military wing Saraya A1Quds, for “collaboration with
the enemy” and criticizing armed groups. It is further concerned about allegations oftorture
and ill-treatment being perpetrated in such unofficial places of detention (arts. 2and 11).

27.  The State party shouldtake all possible measurestoensure thatnoone is heldin
unofficial places of detention on its territory, including by non-State actors. The
Committee urges the State party to investigate the existence of any unofficial detention
places and identify who establish andmaintain them and engage in practices of torture.

Allegations of widespread torture or ill-treatmentand the lack of accountability

28.  The Committee is concerned about consistent reports indicating that persons in
custody, including in the facilities under the authority of security forces and intelligence
services in both the West Bankand the Gaza Strip, are subjectedto torture orill-treatment,
in particular during the investigation stage of proceedings. It observes that the mechanisis
established by the State party to receive and investigate complaints of torture and ill-
treatment by officials lack confidentiality and fail to protect complainants and witnesses,
while existing investigation bodies, principally the public prosecutor, lack the necessary
independence as they belong to the same structure thatemploys the alleged perpetrators. The
Committee is also concerned thatonly a few complaints of torture and ill-treatment have led
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structure of Palestinian security services, with a statedaim of centralizingthe investigation of
security-related crimes and those involvingmembers of the security forces.



to prosecution and almost none to conviction of the perpetrators, which contributes to a
climate ofimpunity (arts. 2, 11-13 and 16).

29.  The State party is urgedtoimmediately adopt measures toensure accountability
for all acts of torture or ill-treatmentinwolving all perpetrators by undertaking prompt,
impartial and effective inwestigations into complaints through an independent
mechanism that complies with the requirement of institutional independence in order
to awid conflictof interestin the investigation of complaints by peers, by prosecuting
perpetrators of such violence and by punishing themwith appropriate penalties. The
State party is also urgedto ensure, in practice and as required under applicable law,
that persons under investigation for having committed acts of torture or ill-treatment
are immediately suspended from their duties and remain so throughout the
investigation. The State party should conduct inwestigations on its own initiative,
whenewer there are reasonable grounds to believe that an actof torture or ill-treatment
has been committed, put in place an independent, effective, confidential and accessible
complaints mechanisminall places of detention, including police custody facilities and
prisons,ensure that complainants are protected againstany ill-treatment, intimidation
or reprisals as a consequence of their complaint. The State party shouldalso compile
and disseminate up-to-date statistics onthe complaints filed, investigations conducted,
prosecutions initiated and convictions handed down in cases inwlving allegations of
torture and ill-treatment.

Confessions obtained through torture and ill-treatment

30.  The Committee is concerned about reports indicating that, despite the existing legal
provisions set forthin article 13.2 of the Basic Law regarding the inadmissibility of evidence
obtained by torture and duress, coerced confessions are reportedly admitted as evidence in
court. Moreover, theinformation before the Committee suggests thatthe allegations of forced
confessions under torture or ill-treatment made before a trial or appeal judge are often ignored
and not thoroughly pursued and that serious shortcomings in documenting signs of physical
and psychological tortureare often caused by the lapse of time between thealleged event and
its belated investigation (art. 15).

31.  The State party should ensure in practice that confessions obtained through
torture or ill-treatment are ruled inadmissible, except when they are used as evidence
against a person accused of committing torture, and that such cases are investigated;
expand specializedtraining programmes for both judges and prosecutors to ensure
their ability to effectively identify torture and ill-treatment and inwestigate all
allegations of such acts; develop training modules for law enforcement officers on non-
coerciwe interviewing and inwestigation techniques; provide the Committee with
information on any cases in which confessions were deemed inadmissible on the
grounds that they had been obtained through torture or ill-treatment; and, indicate
whether any officials hawe been prosecuted and punished for extracting such
confessions.

Excessiwe use of force against demonstrators

32. The Committee is concernedabouttheallegations of the excessive use of force in both
the West Bank and the Gaza Strip, notably theuseof lethal weapons resulting in deaths and
injuries, including of children, arbitrary arrests, incommunicado detention and torture and ill-
treatment of peaceful protesters by security forces, as well as by unidentified armed elements
in the context of demonstrations that have occurred while enforcing measures designed to
control the coronavirus disease (COVID-19) pandemic and in the aftermaths of the
postponementofnational elections in April 2021 and Nizar Banat’s death in custody in June
2021. The Committee is also concerned about the reported excessive use of force by the
Palestinian security forces, including the use of tear gas and sound bombs, in Palestinian
refugee camps. The Committee takes note of the State party’s commitment to ensuring
accountability for the above acts. However, it regrets the lack of public reports on the
investigations carried out into those incidents, the limited progress made on investigations
and the fact that only a handful of prosecutions have been undertakento date (arts. 2, 12—-14
and 16).



33.  The State party should:

(@)  Review domestic legislation onthe use of force and weapons and dewelop
clear guidelines, if necessary, incorporating the principles of lawfulness, necessity and
proportionality and the precautionary principle, bring the laws and regulations
gowerning the use of force into line with international standards, in particular the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials and the
United Nations Human Rights Guidance on Less-Lethal Weapons in LawEnforcement,
and provide systematic training to all law enforcement officers on these international
standards;

(b)  Ensure that law and order is maintained, to the greatest extent possible,
by civilian authorities andensure that all officers can be effectively identifiedat all times
when carrying out their functions to help to ensure individual accountability and
protection againstacts of torture and ill-treatment;

(c)  Ensurethat prompt, impartial and effective investigations are undertaken
into all allegations relating to the excessiwe use of force by State and non-State actors
and ensure that the perpetrators are prosecuted and that the victims or their families
receive full redress.

Human rights defenders, journalists andpolitical opponents

34.  The Committee is concerned that human rights defenders, including advocates for
women’s rights, journalists, bloggers, political opponents and government critics continue to
report acts of intimidation, harassment, violence, arbitrary arrest and detention, prosecution
and torture or ill-treatment by the security forces and intelligence agencies in both the West
Bank and the Gaza Strip. It is concerned by the lack of effective protection provided by the
State party to human rights defenders, journalists, political opponents and civil society actors
at risk, including by promptly, effectively and impartially investigating, prosecuting and
punishing such crimes. It also regrets the lack of information about measures to ensure the
promotion of civic space where individuals can meaningfully exercise their right to freedom
of expression and association and promote human rights in a safe environment (arts. 2, 12,
13 and 16).

35.  The State party should ensure that human rights defenders, including women
human rights defenders, journalists, bloggers, political opponents and government
critics are protected from acts of intimidation, harassment, violence, arbitrary arrest
and detention, prosecution and torture or ill-treatment to which they may be exposed
because of their activities, andtake all measures to promptly, effectively and impartially
investigate any such allegations and punish those responsible. It should also take
additional measures to promote civic space.

Conditions of detention

36.  While acknowledging the steps taken by the State party to improve conditions in
places of detention, the Committee is concerned about reports indicating overcrowding and
poor material conditions of detention in places of deprivation of liberty, in particular
insalubrity and inadequate hygiene, lack of ventilation, water supply and sanitation problens,
the poor quality of the food provided, shortages in medical and health-care services, including
mental health care, and limited recreational or educational activities to foster rehabilitation.
Of particular concern are the unsuitable material conditions of detention forwomenand giris,
notably pregnant women and women with babies, in the West Bank and the Gaza Strip. The
Committee is further concerned about reported prolonged use of solitary confinement andill-
treatment of those detained in the Gaza Strip for drug-related offences, suspected
collaboration with Israel or alleged affiliation with Fatah and Salafist groups. It regrets the
lack of comprehensive official data on the number of pretrial detainees and convicted
prisoners and the location and occupancy rate of all places of deprivation of liberty,
disaggregated by the facilities under the auspices of all relevant ministries or o ther authorities
(arts. 2, 11 and 16).

37.  The Committee calls upon the State party to intensify its efforts to bring
conditions of detention into line with the United Nations Standard Minimum Rules for
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the Treatment of Prisoners (the Nelson Mandela Rules), the United Nations Rules for
the Treatment of Women Prisoners andNon-custodial Measures for Women Offencers
(the Bangkok Rules) and the United Nations Standard Minimum Rules for the
Administration of Juwenile Justice (the Beijing Rules). The State party should, in
particular:

(@) Take all measures to reduce owercrowding in prisons, including by
making more use of alternatives to detention and continuing to implement plans to
dewvelop and renovate the infrastructure of prisons andother detention facilities;

(b)  Guarantee that the basic needs of persons deprived of their liberty are
satisfied, including with regard to water, sanitation and food, and increase the number
of trained and qualified prison staff, including medical staff, to ensure the proper
medical and health care of prisoners, in accordance with rules 24 to 35 of the Nelson
Mandela Rules;

(c)  Facilitate access to recreational and cultural activities in places of
detention, as well as vocational training and education, with a view to supporting
detainees’ rehabilitation in the community;

(d) Ensure that female prisoners, in particular those who are pregnant or
with babies, hawe access to adequate health facilities and hygienic services and are
detained in gender-sensitive conditions;

(e)  Ensurethat prisons are adapted to the needs of detainees with disabilities;

4] Bring its legislation and practice on solitary confinement into line with
international standards, particularly rules 43 to46 of the Nelson Mandela Rules;

(@) Ensurethat prompt, impartial and effective investigations are undertaken
into all allegations relating toacts of torture and ill-treatment by prison personnel and
that the allegedperpetrators are prosecutedand adequately punished;

(h)  Provide the requested data on the number of pretrial detainees and
convicts in all facilities inits next periodic report.

Pretrial detention

38.  The Committee is concerned about the reported high number of people placed in
pretrial detention, many of themin prolonged pretrial detention. It is also concerned that, as
a result, on-remand inmates are not systematically separated from convicted prisoners, nor
women from men and children fromadults (arts. 2,11 and 16).

39.  The State party shouldensure that the regulations governing pretrial detention
are scrupulously respected and that such detention is resortedto only in exceptional
circumstances and for limited periods and in accordance with the law, taking into
account the principles of necessity and proportionality. It should further ensure the
separation of pretrial detainees from convicted prisoners, women from men and
childrenfrom adults, in all places of detention.

Monitoring of detention facilities

40.  The Committee welcomes the State party’s accession to the Optional Protocol to the
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment, on 29 December 2017, and that a number of governmental institutions,
international organizations and civil society actors are invested with powers of supervision
over places of detention and custody. It also takes note of the publication in the Official
Gazette of the Decree-Law No. 25 on the National Commission against Torture on 25 May
2022. However, the Committee is concerned that the Decree-Law provides for the
establishment ofa government-led national preventive mechanismwhose members are to be
selected and appointed by the President of the Palestinian Authority upon the
recommendations of the Council of ministers, which is likely to affect the Commission’s
functional independence. It further regrets the lack of information on steps taken by the State
party to follow-up on visit reports as well as on measures taken to implement the
recommendations put forward by monitoring bodies (arts. 2, 11 and 16).



41.  The State party should:

(@)  Promptly review, in consultation with the Independent Commission for
Human Rights and civil society organizations, the Decree-Law No. 25 on the National
Commission against Torture to ensure its full operational independence and financial
autonomy, in line with the Optional Protocol to the Conwvention against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishmentandthe guidelines of the
Subcommittee on the Prewention of Torture on national prewentive mechanisns
(CAT/OP/12/5);

(b)  Take all possible measures to ensure that international and national
monitors are able to undertake regular, independent and unannounced visits to all
places of deprivation of liberty in the State party and to speak confidentially to all
detained persons;

(c)  Take appropriate steps to implement the recommendations put forward
by monitoring bodies following their visits to detention facilities, in particular where
allegations of torture or ill-treatmentare raisedin the reports.

Deaths in custody

42.  The Committee regrets the lack of reliable information and statistical data on thetotal
number of deaths in custody for the period under review, disaggregated by place of detention,
the sex, age and ethnicity or nationality of the deceased and the cause of death. It is ako
concerned about the allegations that causes of death in custody include torture and the lack
ofhealth care, andregrets thelack of information oninvestigations undertaken in that regard.
The Committee is particularly concernedaboutthe case of Nizar Banat who died in custody
in June 2021 after being arrested and allegedly severely beatenand tortured in detention by
the Hebron preventative security forces. It is further concerned that the State party has so far
failed to ensureaccountability for Nizar Banat’s death, as the 14 officers initially charged for
his death by a military court were temporarily released in June 2022 (arts. 2, 11 and 16).

43.  The State party should:

(@  Compile and provide to the Committee detailed information on the cases
of death in all places of detention, in both the West Bank and the Gaza Strip, their
causes andthe outcome of the investigations into the deaths;

(b) Ensure that all deaths in custody are promptly and impartially
investigated by an independent entity, including by means of independent forensic
examinations, and, where appropriate, apply the corresponding sanctions, inlinewith
the Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016);

(c)  Assessandevaluate the existing programmes for the prevention, detection
and treatment of chronic, degenerative and infectious diseases in prisons, and review
the effectiveness of strategies for the prevention of suicide and self-harm;(d)

Ensure that all those responsible for the torture and killing of Nizar Banat,
including higher ranked officials who may be inwlwed in the incident, are duly
prosecuted and punished with appropriate sanctions imposedby a civil courtwith due
process and fair trial guarantees.

Mental health institutions

44.  The Committee is concerned that the State party failed to adopt and implement
legislation prohibiting forced medical treatments, physical and chemical restraints and
solitary confinement of persons with psychosocial or intellectual disabilities in psychiatric
institutions. It also notes with concern that there are no measures taken to enable persons
deprived of their liberty in such facilities to have access to mechanisms designed to
investigate allegations of human right violations, in particular torture or ill-treatment.
Furthermore, it is concerned about reports of ill-treatment and possible torture of persons
with disabilities within residential care settings, including physical violence, intimidationand
abuse. Moreover, it regrets the lack of information onthe number of persons with disabilities
deprived of their liberty, their legal status and the conditions in which they reside, as well as
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on the work of oversight mechanisms responsible for inspectingand monitoring psychiatric
institutions (art. 2, 11 and 16).

45.  The State party should expeditiously adopt the draft decree-law on the rights of
persons with disabilities as well as a comprehensive lawon mental health to explicity
prohibit forced medical treatments, physical and chemical restraints and solitary
confinement of persons with psychosocial or intellectual disabilities in psychiatric
institutions. It shouldalso train health-care professionals on the rights of persons with
disabilities, specifically on the rightto free and informed consent. It should further
ensure that instruments of restraintand force can only be used inaccordance with the
law and under appropriate supervision and for the shortest time necessary, and that
their use is limited to that which is strictly necessary and proportionate. Finally, it
should ensure that psychiatric institutions are adequately monitored and that effective
safeguards are in place to prevent any torture or ill-treatment of persons in such
facilities.

Juwenile justice

46.  While welcoming the adoption of the Decree-Law No. 4 of 2016 on the protection of
Palestinian juveniles, the Committee is concernedabout reports that it is not being enforced
in the Gaza Strip. It is also concerned thatthe Palestinian Children’s Actof2004 (as amended
in 2012) and the Decree-Law on the protection of Palestinian juveniles of 2016, applicable
in the West Bank, set the minimum age of criminal responsibility at 12 years, while the
Juvenile Offenders’ Law No. 2 of 1937, applicable in the Gaza Strip, sets it at 9 years.
Furthermore, the Committee is concerned that children are sometimes held in detention
centres foradults, thatchildrenin detention, both in the West Bank and in the Gaza Strip, are
reportedly ill-treated and that there is limited information on the use of non-custodial
measures*? (arts. 2, 11 and 16).

47.  The State party shouldtake all possible measures toimplement the Decree-Law
No. 4 of 2016 on the protection of Palestinian juveniles andinternational juvenile justice
standards, in particular the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Rules), inall parts of the State party. It
should also: (i) raise the minimum age of criminal responsibility to an internationally
acceptable standard; (ii) promote non-custodial and non-judicial measures, such as
diversion, probation, mediation, counselling or community service, wherever possible,
for all childoffenders; (iii) ensure that ill-treatment of childrenin places of deprivation
of liberty does not occur, and (iv) provide qualified and independent legal aid free of
charge to children in conflict with the law and offer child-friendly and accessible
complaint mechanisms.

Death penalty

48.  While welcoming the accessionof the State party to the Second Optional Protocol to
the International Covenant on Civiland Political Rights, aiming at the abolition of the death
penalty,on 18 March 2019, and the de facto moratoriumon the implementation of the death
penalty in the West Bank, where no executions have been carried out since 2005, the
Committee is concerned that the Palestinian legislation continues to provide for the death
penalty forarange of relatively less serious offences, in contravention of international legal
standards which limit its application to crimes of extreme gravity involving intentional
killing.*® It is also concerned that death sentences are still handed down in the Gaza Strip,
including by military courts against civilians without due process and fair trial guarantees,
and that executions are still held. It is further concerned that death row inmates face
conditions of detentionthat, in and of themselves, can amountto ill-treatment. Moreover, it
is concerned that, giventhe current political divide betweenthe Palestinianauthorities in the
West Bankandthede factoauthorities in Gaza, those sentenced to death in Gaza may not be
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CRC/C/PSE/CO/1, paras.58-59.

See article 6.2 of the International Covenant on Civil and Political Rights and paragraph 35 of the
general comment No. 36 (2019) of the Human Right Committee on article 6: the right to life,
CCPR/CIGC/36.
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able to exercise theirright toseek a pardonor havetheir sentence commuted by the President
ofthe Palestinian National Authority, as provided for in article 109 of the Basic Law of 2003
(arts. 2, 11 and 16).

49.  The State party shouldtake affirmative steps toformalize the moratoriumon the
death penalty with a view to abolishing the death penalty inlaw in both the West Bank
and the Gaza Strip, in line with its obligations under the Second Optional Protocol to
the International Covenant on Civil and Political Rights, aiming at the abolition of the
death penalty. It shouldalso intensify its efforts to commute all death sentences into
alternative penalties, ensure that conditions of detention for condemned prisoners do
not constitute cruel,inhumanor degrading punishment or treatment, strengthen legal
safeguards and guarantees of due process in all phases of the proceedings and
concerning all offences and take all possible measures to prohibit military courts from
exercising jurisdiction ower civilians inthe Gaza Strip.

Gender-based violence

50.  The Committee welcomes the State party’s measures to combat violence against
women, including the adoption of Decree Law No. 5 in March 2018 repealing article 308 of
the Jordanian Penal Code of 1960, which is applicable in the West Bank and which
exonerated perpetrators of the crime of rape if they married the victim, and the repeal of
article 340 of the Jordanian Penal Code, and therevisions toarticles 98 and 99 thereof, which
provided for mitigating factors in cases of homicide of women or so-called “honour killings”.
However, the Committee is concerned about:

(@  Thedelay in the adoption of the draft family protection law, although it has
already been reviewed by the legislative harmonization committee;

(b)  Theincreased numberof femicide casessincethe outbreak of the coronavirus
disease (COVID-19) pandemic in 2020 and the persistence of so-called “honour-killings”
and domestic and sexual violence, which remain socially accepted and underreported due to
the stigma suffered by victims;

(c)  Arbitrary arrest and detention of women, including victims of gender-based
violence, on discriminatory charges of sexual offences such as adultery and “moral
misconduct”;

(d)  Thelackoffamily protectionunits in the Gaza Strip, despite the high incidence
of gender-based violence against women, including domestic violence (arts. 2, 12—14 and
16).1

51.  The State party should:

(@)  Expedite the adoption of the draft family protection law and the draft
penal code to ensure thatall cases of gender-basedviolence, especially those that engage
the international responsibility of the State party under the Conwention, in particular
femicides, so-called “honour crimes” andsexual and domestic violence, are thoroughly
investigated, that the alleged perpetrators are prosecuted and, if convicted, punished
appropriately and that the victims or their families receive redress, including adequate
compensation and rehabilitation, and have access tolegal assistance, safe shelters and
the necessary medical care and psychosocial support.

(b) Intensify efforts to raise awareness among both men and women,
including through educational and media campaigns, of the criminal nature of gender-
based violence against women in order to challenge its social acceptance, and address
the stigmadiscouraging victims fromreporting;

() Amend its legislation to ensure that victims of sexual abuse are not
punished if they press charges, and immediately release and compensate women and
girls who have been convicted of sexual offences such as adultery and ‘“moral
mis conduct”;

14 CEDAW/C/PSE/COI/L, paras. 26-27.
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(d) Take concrete steps to establish adequately resourced family protection
units inthe Gaza Stripto provide services towomenand girls whoare victims of gender-
based violence, including domestic violence.

Redress, including compensation and rehabilitation

52.  The Committee is concerned about the lack of explicit provisions in domestic
legislation that provides for the right of victims of torture and ill-treatment to fair and
adequate compensation, including the means for as full medical and psychosocil
rehabilitation as possible, as required by article 14 of the Convention. It also regrets that the
State party failed to provide comprehensive information on redress afforded to victims of
torture or their families by the courts or other State bodies since the entry into force of the
Conventionin the State party (arts. 14).

53.  The State party should review its legislation toinclude explicit provisions on the
right of victims of torture and ill-treatment to redress, including fair and adequate
compensationand as full a rehabilitation as possible, andensure thatvictims may, inter
alia, seek andobtain prompt, fair and adequate compensation, including in caseswhere
the civil liability of the State party is involved, in accordance with the Committee’s
general comment No. 3 (2012) on the implementation of article 14. Itshouldalso compile
and disseminate up-to-date statistics on the number of victims of torture and ill-
treatment who hawe obtained redress, including medical or psychosocial rehabilitation
and compensation, as well as on the forms of such redress andthe results achieved.

Training

54.  The Committee acknowledges the efforts made by the State party to develop and
implement education and training programmes in human rights, including modules on the
Convention covering the absolute prohibition of torture, for the judges, prosecutors and
members of the security forces. However, it regrets the lack of training on the contents of the
Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (Istanbul Protocol as revised). The
Committee also regrets that no mechanism for evaluating the effectiveness of training
programmes has been established, as well as the absence of specific training for military,
intelligence agency and relevant medical personnel (art. 10).

55.  The State party should:

(@)  Further develop mandatory initial and in-service training programmes to
ensure that all public officials are well acquainted with the provisions of the
Conwention, especially the absolute prohibition of torture, and that they are fully aware
that violations will not be tolerated and will be investigated, and that those responsike
will be prosecuted and on conviction, appropriately punished;

(b)  Ensurethat all relevant staff, including medical personnel, are specifically
trained to identify cases of torture and ill-treatment, in accordance with the Manual on
the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman
or Degrading Treatmentor Punishment (Istanbul Protocol as revised).

(c) Dewlop and apply a methodology for assessing the effectiveness of
educational and training programmes in reducing the number of cases of torture and
ill-treatment and in ensuring the identification, documentation and investigation of
suchacts, as well as the prosecution of those responsible.

Follow-up procedure

56.  The Committee requests the State party to provide, by 29 July 2023, information
on follow-up to the Committee’s recommendations on the definition and criminalization
of torture, the National Human Rights Commission and the monitoring of detention
facilities (see paras. 13,19 and 41 abow). In that context, the State party is invited to
inform the Committee about its plans for implementing, within the coming reporting
period, some or all of the remaining recommendations in the concluding observations.



Other issues

57.  The Committee encourages the State party to consider making the declarations
under articles 21 and22 of the Convention.

58.  The State party is requestedto widely disseminate the report submitted to the
Committee and the present concluding observations, in appropriate languages, through
official websites, the media and non-governmental organizations and to inform the
Committee about its dissemination activities.

59. The Committee also invites the State party to submit a core document in
accordance with the requirements for the common core document contained in the
harmonized guidelines on reporting under the international human rights treaties,
including guidelines on a common core document and treaty-specific documents
(HRI/GEN/2/Rev.6, chap. | and Ill) and paragraph 16 of General Assembly resolution
68/268.

60. The Committee requests the State party to submitits next periodic report, which
will be its second, by 29 July 2026. To that end, the Committee invites the State party
to accept, by 29 July 2024, the simplified reporting procedure consisting of the
Committee’s transmittal to the State party of alistof issues prior to the submission of
the report. The State party’s replies to thatlist of issues wouldthen constitute its second
periodic report under article 19 of the Conwvention.
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